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Frank S. Simone Suite 1000
Government Affairs Director 1120 ~ Street, NW

WashingtonDC 20036
202-457-2321
202-263-2660FAX
fsimone©att.com

October31,2003

VIA ELECTRONICFILlING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,CC DocketNo. 96-149,VerizonPetitionfor Forbearancefrom
theProhibitionofsharingOperating,Installation,andMaintenance
FunctionsUnderSection53.203(a)(2)oftheCommission’sRules

DearMs. Dortch:

Attachedpleasefind AT&T’s responseto Verizon’s October27, 2003
submissionin theabove-captionedproceeding.

Consistentwith Section1.1206oftheCommission’srules,lam filing one
electroniccopyofthis noticeandrequestthatyou placeit in therecordoftheabove-
captionedproceeding.

Sincerely,

ATTACHMENT

cc: B. Tramont
C. Libertelli
M. Brill
J. Rosenworcel
D. Gonzalez
L. Zaina
W. Malier
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Aryeh S. Friedman Room 3A231
Senior Attorney 900 Route 202/206 North

Bedminster, NJ 07921
Phone: 908 532-1831
Fax: 908 532-1281
EMail: friedmanc~att.com

October31, 2003

VIA E-MAIL

MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2~Street,SW., TW-A-325
Washington,DC 20554

Re: VerizonPetitionfor ForbearancefromtheProhibition ofSharing
Operating, Installation, andMaintenanceFunctionsUnderSection
53.203(a)(2) oftheCommission’sRules,CC DocketNo. 96-149

DearMs. Dortch:

AT&T Corp. (“AT&T”) herebyrespondsto Verizon’sOctober27, 2003 exparte.

First, AT&T has madeit clearthat it seeksa “levelplayingfield,” not
protectionism. AT&T hasrepeatedlyinvokedthe“reality ofthemarket” — that Verizon
hasbeenableto capturesubstantialinterLATA marketsharesshortly afterreceiving
section271 authorityevenwith theOI&M safeguardin place— to demonstratethat the
OI&M hasimposedno meaningfulcostson Verizon. AT&T hasnot, asclaimedby
Verizon,made“a pleafor protectionism.” To the contrary,asAT&T hasdemonstrated
throughoutthis proceeding,the OI&M safeguardis necessaryto ensurethat theBOCs
competeon a levelplayingfield, placingBOCsandtheiraffiliates in thesamepositionas
theircompetitorsin the local andinterLATA markets.2Moreover,theneedfor a level
playing field is asnecessaryin thebusinessmarketasin theresidentialmarketbecause
VerizonandtheotherBOCs maintaina firm grip on critical inputsin thebusinessmarket,
suchasspecialaccess.

Verizon’sOctober27, 2003 exparteat 1.

2 Letterfrom DavidL. Lawsonon behalfofAT&T to MarleneDortch, Secretary,

FederalCommunicationsCommission,November15, 2002,at 1.



Second,Verizon’s expartedoesnot refute that it usesthe “prevailing price”
loopholeto structureits affiliate transactionsin a mannerthat is economicallyirrational
exceptfor thefact thatit will benefitits section272 affiliate (andperhapstangentially
other smallerunaffiliated entities). Nor doesVerizon‘s exparterefuteAT&T’s showing
thatpost-conductaudits arenosubstitutefor structural safeguards. As notedin AT&T’s
October1, 2003 exparte,Verizonhasstructuredits affiliate transactions,suchasits billing
and collectionservice,so asnot to offer discountsbasedon volume ofbusiness(which
might beeconomicallyrational to theextentthatthe discountreflectsvolume-related
savingsthat would bepassedon to purchasers),but ratherto offer discountsbasedupona
specifiedpercentageofbusiness(e.g. 85%of total Verizonenduserbilling).

Becauseapercentageof billing discountdoesnot correlatewith savingsthat might
be realizedby Verizon,Verizon’soffer effectively limits the discountto Verizon’s Section
272 affiliate andperhapsothersmallercompetitors. Suchpricing arrangementshave,in
othercontexts,beenseenby theCommissionpreciselyfor what theyare— attemptsto
discriminatein favoroftheBOC’ssection272 affiliate.3

Moreover,Verizon’sclaimthatthereis a biennialaudit ofthe CAM,4 in no way
refutesAT&T’s demonstrationofthe limited utility ofpost-misconductaudits,particularly
in light ofVerizon’s demonstratedeffortsto delayissuanceof theaudit data. Indeed,
Verizoncontinuesto delay thereleaseof critical auditdata. It hasjust recentlypetitioned
for reviewoftheCommission’sorderdenyingits requestfor confidentialityfor themost
recentSection272 Biennial audit,5eventhoughVerizonlost theverysamemotionwith
respectto its first Section272Biennialaudit. As a resultofVerizon’sactionsin thefirst
Section272 audit proceeding,Verizonwasableto delaythereleaseofthe auditdatafor
almostayearand ahalf afterit wascollected.6 By doing it againwith respectto the

~ SeeAccessChargeReform,Fifth ReportAndOrderAnd FurtherNoticeOfProposed
Rulemaking,14 FCCRcd. 14221 (1999)¶ 134 (TheCommissionspecificallynoted
that “growth discounts,”which offer reducedpricesbasedon growthin local traffic,
“createan artificial advantagefor BOC long distanceaffiliateswith no subscribers,
relativeto existing IXCs andothernewentrants”). Seealso, CommentsofAT&T
Corp.,WC DocketNo. 02-150, at 47-51 (filed July 11, 2002)(“AT&T Alabama271
Comments”)(BellSouthsimilarly proposedatariff thatwould establisha
discriminatorygrowthdiscountthat would favorBellSouth’slong distanceaffiliate
over large,establishedIXCs suchasAT&T).

‘~ Verizon’sOctober27, 2003 exparteat 2-3.
~ SeeVerizon’sApplicationforReviewin EB-03-IH-0341filed on August 14, 2003.
6 In theMatterofAccountingSafeguardsUnder theTelecommunicationsActof1996:

Section272(d)BiennialAuditProcedures,MemorandumOpinion andOrder,CC
DocketNo. 96-150(rel. Jan.10, 2002). Verizonfiled aPetitionfor Reconsideration
andRequestfor Stayon January15, 2002, andpursuantto an Orderissuedby the
Commissionon January23, 2002,theunredactedversionwasmadeavailableon
February6, 2002. Thus, contraryto Verizon’sassertionat Verizon’sOctober27,
2003 exparteat 3 n. 1, Verizon,by redactingthedataandthenrepeatedlyopposing
disclosure,successfullydelayedthe releaseoftheauditdatafor almosteight months;
by thattime thedata,the latestof whichwascollectedin September2000, wasalmost
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secondSection272 audit, Verizonwill be ableto delaythereleaseofthat auditdatafor an
equivalentperiodoftime. Moreover,asshownin AT&T’s October1, 2003exparte,there
wasno effectiveremedyfor theSection272 violationsidentifiedin thefirst Section272
audit. Specifically:(1) thestatuteoflimitations hadrunfor a key violation, so thatall the
Commissioncould do was“admonish”Verizon;and(2) Verizondeviatedfrom the
auditingguidelines,providingdatain a formatthatprecludedtheCommissionfrom
determiningwhetherotherviolations occurred.7

Third, GNI’s now concededjointuseof theLEC’s OSSwill “inevitably” leadto
discrimination andcostmisallocation. Verizon’sOctober27, 2003 expartemakesit
clearthatif theOI&M forbearancepetition is granted,Verizonwill be using“the local
exchangecarrier’sOSSsto provideOI&M servicesto thesection272 affiliate.”8 As the
Commissionfoundin theNon-AccountingSafeguardsOrder, allowing aBOC to provide
networkrelatedserviceson behalfofan affiliate, “would inevitablyafford theaffiliate
accessto theBOC’s facilities that is superiorto thatgrantedto theaffiliate’s competitors,”
and“would createsubstantialopportunitiesfor impropercostallocation.”9

This is madeevidentby Verizon’s failureto addressthe inevitablerisk that the
LEC will provideits affiliate with superioraccessto its OSS.’°Verizonalsofails to
explainits pastclaimsthat its LEC cannotprovideunaffiliatedIXCs with comparable
direct accessto theirOSSs.” Nor hasVerizonaddressedthe issueof likely cost
misallocationwith respectto thecommonOSS upgrades,asmorefully explainedin Dr.
Selwyn’sprior declarationin this proceeding-- thatto theextentthe OSSupgradewill be
utilized on an integratedbasis,theBOC could treatboth theupgradeand subsequent
ongoingmaintenanceexpensesasa“commoncost,” and “any non-zeroallocationofthese
incrementalsystemdevelopmentandmaintenancecoststo POTSwouldhavetheeffectof
shiftingcostsawayfrom thecompetitivelongdistancecompan~yandonto regulated
monopolylocal exchangeservice” (emphasisin theoriginal).’

Fourth, Verizonutterly mischaracterizesits prior “absorption” claim in an
attemptto minimize it. Verizon seeksto minimize the OI&M coststhe LECwill “absorb,”
notingthat in its June24, 2003 exparteit hadstatedthat forbearancewould only relieveit
of30°/hofits “Workforce & Employeerelatedexpenses.”3However,in thatsameex
parte, Verizonalso statedthat GNT would save95%ofits costsfor “Professional

18 monthsold. Verizonappearsto bedoing preciselythe samething with thesecond
Section272 audit data.

~ AT&T’s October1, 2003 exparteat 6, n. 28.
8 Jdat4
~ Non-AccountingSafeguardsOrder¶ 12 (citing BOCSeparationsOrder, 95 F.C.C.2d

1117 (1983))(emphasisadded).
~° Verizonstatesonly that“the 272 affiliatesandothercarrierswould only haveaccess

to dataabouttheirown networksin thoseOSSs”Verizon’sOctober27, 2003 exparte
at 3.

“ SeeAT&T’s October1, 2003 exparteat 8 and note36.
12 Ex ParteDeclarationofLeeL. Selwyn, in CC DocketNo. 96-149,July 9, 2003¶ 18.
13 Verizon’sOctober27, 2003 exparteat 4.
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Services,”and80%ofits “Back Office” expenses.’4As previouslyshownby AT&T, not
only areVerizon’s savingsclaimsutterly unsubstantiated,’5but the magnitudeof savings
Verizonattributesto “absorption”by theLEC’s workforce (whether20%,1630%or 80-
95%) cannotbe attributedto “efficiencies,”asclaimedby Verizon. At VerizonLD’s level
of operations,its networkprovider,GNI, shouldbe operatingat or nearminimumaverage
cost, i.e., shouldhavebeenableto achievemostor all ofthepotentialeconomiesofscale
or scope(i.e., shouldhaveachieved“minimum efficient scale”), suchthatthe magnitudeof
any bonafideadditionaleconomiesofscalewould be minimal, perhapsevenzero.17 Thus,
any savingsabovethis level will resultonly becausetheLEC hasexcesscapacitypaidfor
by its ratepayers— excesscapacitythat it is nowwilling to provideto GM for free.’8

Finally, Verizondoesn’tcontestAT&T’sshowingthat even~fCALLSwerepure
pricecaps Verizonwouldstill havea powerful incentiveto shjft costsout ofits long
distanceaffiliates to enhancetheir ability to competewith nonintegratedrivals. In any
event, Verizonhas utterlyfailed to refuteAT&T’s showingthat CALLS arenotpure
price caps. In its prior filings, AT&T demonstratedthatevenif CALLS werepureprice
caps,Verizonhasstrongincentivesto discriminateagainstnonintegratedrivals andto
misallocatecosts.’9 Verizon’sOctober27, 2003 expartedoesnot addressthatissueat all.
Instead,Verizoncitesto dataon thenumberof retail linesVerizon lost in the lastthree
yearsandthepercentageof minutesofuseon retail serviceslost in the lastquarter,2°
challengingonly AT&T’s assertionaboutthe likelihoodthatthe Commissionwill
reexamineILEC pricecapsin July 2005whenCALLSexpires. However,the data,evenif
correct,neitherdemonstratethat the level of competitionis (or in 2005 will be) sufficient

14 SeeVerizon’s June24, 2003 exparteat 7 (emphasisadded)and Table 1 at 8-9.
‘~ Verizonfailed to providebothaffidavits by thepersonsVerizonidentifiedashaving

“personalknowledge”explaininghowtheseipse dixit numberswerederivedandthe
underlyingdataeventhoughaProtectiveOrderwasin place.AT&T’s October1,
2003 exparteat 3.

16 Verizon’sOctober30 letterto CommissionerAdelsteinnow suggeststhatthe savings
realizedby havingtheseservicesabsorbedby theLEC will exceed20%ofits total
savings.Letterfrom Kathryn C. Brown, SeniorVicePresident,Verizon,to
CommissionerJonathanS. Adelstein,October31, 2003 at 2 ($39million out of$183
million). AT&T would furthernotethatthedisclosureofthedollar figure in the
Adelsteinletterdemonstratesthe shamnatureofVerizon’s requestfor confidential
treatmentsincethis informationwaspreviouslyredacted.

17 AT&T’s October1, 2003 ex parteat 4-5.
18 AT&T furtherdemonstratedthat Verizoncouldachievethesamesavingsby having

third partycall centeroperatorsprovide theseservices,therebyretainingthebenefits
ofstructuralsavingsand allowing Verizonto avoid theconstructionandoperation
costsit claimsit hasincurredby providingOI&M services. Id. at 5.

19 Seee.g.,Ex ParteDeclarationofLeeL. Selwyn,appendedto AT&T’s Comments
CC DocketNo. 96-149(November15, 2002)¶~44-45;DeclarationofLeeL. Selwyn
appendedto AT&T’s Commentsin theNon-DominanceFNPRIvI(June30, 2003)¶~T
97-103;ReplyDeclarationofLeeL. Selwyn appendedto AT&T’s Commentsin the
Non-DominanceFNPRIvI(July 28, 2003)¶~J57-58.

20 Verizon’sOctober27, 2003 exparteat4.
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to constrainrateseffectively2’ norchangeVerizon’s currentincentivesto misallocatecosts
regardlessofwhetherornotthe CommissionultimatelyreexaminesILEC pricecapsin
July 2005,

Sincerely,

AryehFriedman

cc: B. Tramont
C. Libertelli
M. Brill
J. Rosenworcel
D. Gonzalez
L. Zaina
W. Maher

21 See,e.g., AT&T’s Comments,WC DocketNo. 02-112andCC DocketNo. 00-175,

June30, 2003 at 17, andbecause
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